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DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 219
[FRA Docket No. 2001-11213, Notice 2]
RIN 2130-AA81

Alcohol and Drug Testing:
Determination of Minimum Random
Testing Rates for 2002; Corrections

AGENCY: Federal Railroad
Administration (FRA), DOT.

ACTION: Notice of determination;
corrections.

SUMMARY: FRA published a document in
the Federal Register of January 2, 2002,
setting the minimum random drug and
alcohol testing rates for calendar year
2002. The testing rates are based on the
rail industry’s overall positive rate,
which is determined using annual
railroad drug and alcohol program data
taken from FRA’s Management
Information System. Although the
original notice correctly set the
minimum random testing rates, the
overall positive rates for drug testing
and alcohol testing were inadvertently
transposed. This document corrects the
€rTor.

DATES: This correction is effective
January 2, 2002.

FOR FURTHER INFORMATION CONTACT:
Lamar Allen, Alcohol and Drug Program
Manager, Office of Safety Enforcement,
Mail Stop 25, FRA, 1120 Vermont
Avenue, NW, Washington, DC 20005
(Telephone: (202) 493-6313).

Corrections

In the Federal Register issue of
January 2, 2002, in FR Doc. 01-32047,
two sentences need correcting. On page
21, in the third column, correct the first
sentence of the SUMMARY caption to
read:

Using data from Management
Information System annual reports, FRA
has determined that the calendar year
2000 rail industry random testing
positive rate was .79 percent for drugs
and .20 percent for alcohol.

On page 22, correct the last sentence
in the first column that runs over into
the second column, in the
SUPPLEMENTARY INFORMATION caption to
read:

In this notice, FRA announces that the
minimum random drug testing rate will
remain at 25 percent of covered railroad
employees for the period January 1,
2002 through December 31, 2002, since
the industry random drug testing
positive rate for 2001 was .79 percent.

Dated: January 3, 2002.
George A. Gavalla,
Associate Administrator for Safety.
[FR Doc. 02-559 Filed 1-8—02; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 223

[Docket No. 010521133-1307-02; 1.D. No.
050101B]

RIN 0648-AP17

Endangered and Threatened Species;
Final Rule Governing Take of Four
Threatened Evolutionarily Significant
Units (ESUs) of West Coast Salmonids

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: Under the Endangered
Species Act (ESA), the Secretary of
Commerce (Secretary) shall issue such
regulations as he deems necessary and
advisable for the conservation of species
listed as threatened. NMFS now issues
a final ESA 4(d) rule adopting
regulations necessary and advisable to
conserve four salmonid ESUs listed as
threatened species. This final rule
applies the take prohibitions
enumerated in section 9(a)(1) of the ESA
in most circumstances to three salmonid
ESUs in California: California Central
Valley Chinook, California Coastal
Chinook, and Northern California
steelhead. For these three ESUs, NMFS
does not find it necessary and advisable
to apply the take prohibitions described
in the ESA to certain specified
categories of activities that contribute to
conserving these ESUs or are governed
by a program that adequately limits
impacts on these ESUs. Therefore, this
final rule also includes 10 such limits
on the application of the section 9(a)(1)
take prohibitions for these three ESUs.
This final rule also modifies an existing
ESA 4(d) rule, which applies the take
prohibitions to the threatened Central
California Coast coho ESU, by
incorporating the same 10 limits on the
application of the take prohibitions as
described for the chinook and steelhead
ESUs.

DATES: Effective on March 11, 2002,
except for §223.203 (b)(16)(v) and
(b)(17)(vii) which are effective on July 8,
2002. Applications for a permit for
scientific purposes or a permit to

enhance the conservation or survival of
Central Valley spring-run chinook,
California Coastal chinook and Northern
California steelhead must be received by
the Assistant Administrator for
Fisheries no later than April 9, 2002.
ADDRESSES: Assistant Regional
Administrator, Protected Resources
Division, NMFS, Southwest Region, 501
W. Ocean Blvd., Suite 4200, Long
Beach, CA 90802—4213.

FOR FURTHER INFORMATION CONTACT:
Craig Wingert at 562—980—4021, Miles
Croom at 707-575—-6068, Diane
Windham at 916—-930-3601, or Chris
Mobley at 301-713-1401.
SUPPLEMENTARY INFORMATION:

Background

On September 16, 1999, NMFS
published a final rule listing the
California Central Valley (CCV) Spring-
run Chinook and California Coastal (CC)
Chinook ESUs (Oncorhynchus
tshawytscha or O. tshawytscha) as
threatened species (64 FR 50394). In a
final rule published on June 7, 2000,
NMFS also listed the Northern
California (NC) steelhead ESU (O.
mykiss) as a threatened species (65 FR
36074). These final rules describe the
background of the listing actions and
provide a summary of NMFS’
conclusions regarding the status of these
three ESUs.

On October 31, 1996, NMFS listed the
Central California Coast (CCC) coho
salmon (O. kisutch) ESU as a threatened
species (61 FR 56138). The final rule
describes the background for this coho
salmon listing action and also provides
a summary of NMFS’ conclusions
regarding the status of the ESU. In
conjunction with the final listing notice
for the CCC coho salmon ESU, NMFS
published a final ESA 4(d) rule which
put in place all of the prohibitions of
section 9(a)(1) of the ESA for this ESU.

Section 4(d) of the ESA provides that
whenever a species is listed as
threatened, the Secretary shall issue
such regulations as he deems necessary
and advisable to provide for the
conservation of the species. Such
protective regulations may include any
or all of the prohibitions that apply
automatically to protect endangered
species under ESA section 9(a). Those
section 9(a) prohibitions, in part, make
it illegal for any person subject to the
jurisdiction of the United States to take
(including harass, harm, pursue, hunt,
shoot, wound, kill, trap, or collect; or to
attempt any of these), import or export,
ship in interstate commerce in the
course of commercial activity, or sell or
offer for sale in interstate or foreign
commerce any wildlife species listed as
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endangered, unless with written
authorization for incidental take. It is
also illegal under section 9 of the ESA
to possess, sell, deliver, carry, transport,
or ship any such wildlife that has been
taken illegally. Section 11 of the ESA
provides for civil and criminal penalties
for violation of section 9 or of
regulations issued under the ESA.

Whether take prohibitions or other
protective regulations are necessary or
advisable is in large part dependent
upon the biological status of the species
and potential impacts of various
activities on the species. The salmon
and steelhead ESUs that are covered by
this final rule have survived for
thousands of years through cycles in
ocean conditions and weather;
therefore, NMFS has concluded that
they are at risk of extinction primarily
because their populations have been
reduced by human ““take”. These ESUs
have declined in abundance due to take
of fish from harvest, past and ongoing
destruction or damage to freshwater and
estuarine habitats, hydropower
development, hatchery practices, and
other causes. Two reports prepared by
NMFS (NMFS 1996 and 1998) reviewed
the factors which have contributed to
the decline of west coast steelhead and
chinook populations, including the
ESUs covered by this rule, and both
conclude that all of the factors
identified in section 4(a)(1) of the ESA
have played some role in their decline.
The reports identify destruction and
modification of habitat, over-utilization
in fisheries, and hatchery effects as
significant factors for the decline of
these ESUs. While the most influential
factors for decline differ from species to
species and among ESUs depending on
their geographic location, the loss and
degradation of habitat conditions and
impacts from harvest among other
impacts, are factors that have affected
all of the species and ESUs.
Accordingly, NMFS has determined that
it is necessary and advisable to apply
the section 9(a)(1) take prohibitions to
the threatened ESUs covered in this
final rule in order to reduce take and
provide for their conservation.

NMFS believes that with appropriate
safeguards, many state, local and other
non-Federal activities can be
specifically tailored to minimize
impacts on listed salmonid ESUs such
that additional Federal protections are
unnecessary for their conservation.
Although the primary purpose of state,
local and other non-Federal programs is
generally to further some activity such
as maintaining roads, controlling
development, ensuring clean water or
harvesting trees, rather than conserving
salmon or steelhead, some entities have

modified one or more of these programs
to protect and conserve listed salmonids
and protect their habitat.

For this reason, NMFS has
incorporated a mechanism (termed take
limitations) in this final ESA 4(d) rule
where state, local and other non-Federal
entities can be assured that certain
activities (see Substantive Content of
Final Regulation for the 10 categories of
activities specified in this rule) they
conduct or permit are consistent with
ESA requirements when they avoid or
minimize the risk of take of listed ESUs.
When NMFS determines that such
programs provides sufficient
conservation for the threatened
salmonid ESUs covered by this final
rule, NMFS will find that it is not
necessary and advisable to apply take
prohibitions to activities governed by
those programs. In these circumstances,
as described in more detail herein,
additional Federal ESA regulation
through the section 9(a) take
prohibitions is not necessary and
advisable because it would not
meaningfully contribute to the
conservation of the ESUs. NMFS
believes that not applying take
prohibitions to programs that meet such
conservation standards may result in
even greater conservation benefits for
these threatened ESUs than would the
blanket application of take prohibitions,
through implementation of the program
itself and by demonstrating to similarly
situated jurisdictions or entities that
practical and realistic salmonid
protection measures exist. An additional
benefit of using this take limitation
approach is that NMFS can focus its
enforcement efforts on activities and
programs that have not yet adequately
addressed the conservation needs of the
ESUs covered by this rule.

Substantive Content of Final Regulation

On August 17, 2001, NMFS proposed
to apply the ESA section 9(a)(1) take
prohibitions to the CCV spring-run
chinook salmon, CC chinook salmon,
and NC steelhead ESUs. NMFS has
concluded that the section 9 take
prohibitions that automatically apply to
endangered species are necessary and
advisable for the conservation of these
three threatened ESUs. Accordingly,
this final rule applies the prohibitions of
ESA section 9(a)(1) to each of these
three ESUs. NMFS applied the section
9(a)(1) take prohibitions to the CCC
coho salmon ESU in a previous
rulemaking (see 61 FR 56138), and the
August 17, 2001, proposed rule (66 FR
43150) did not propose to change those
protections.

In its August 17, 2001, proposal (66
FR 43150), NMFS proposed that the take

of listed fish in these four ESUs (i.e.,
CCV spring-run chinook, CC chinook,
NC steelhead, and CCC coho salmon)
would not be prohibited when it
resulted from 10 specific categories of
activities that meet specified levels of
protection and conservation. As
described in the proposed rule, these
activities must be conducted in a way
that contributes to the conservation of
these ESUs, or they must be governed by
a program that limits impacts on the
ESUs to an extent that makes added
protection through Federal regulation
not necessary and advisable for their
conservation. In this final rule NMFS
has concluded that it will not apply the
ESA section 9(a) prohibitions to these
four ESUs for the 10 categories of
activities described in this final rule
when they meet the necessary level of
protection and conservation.

As an alternative to utilizing the 10
limitations on the take prohibitions
described in this final rule, affected
entities may choose to seek an ESA
section 10 permit from NMFS, or may
be required to satisfy ESA section 7
consultation if Federal funding,
management, or approval is involved.
This final rule does not impose
restrictions beyond those applied in
other sections of the ESA, but rather
provides another option beyond the
provisions of sections 7 and 10 for the
authorization of incidental take and in
some instances directed take.

As discussed above, NMFS has
identified 10 categories of activities or
programs for which it is not necessary
and advisable to impose take
prohibitions when they contribute to the
conservation of these four ESUs or are
governed by a program that adequately
limits impacts on these ESUs. Under the
criteria specified in the final rule, these
activities include the following: (1)
Activities conducted in accordance with
an existing ESA incidental take
authorization; (2) ongoing scientific
research activities, for a period of 6
months; (3) emergency actions related to
injured, stranded, or dead salmonids; (4)
fishery management activities; (5)
hatchery and genetic management
programs; (6) scientific research
activities permitted or conducted by the
State of California; (7) state, local, and
private habitat restoration activities that
are part of approved watershed
conservation plans; (8) properly
screened water diversion devices (i.e.,
screening devices per NMFS’ guidelines
or equivalent configurations); (9) routine
road maintenance activities; and (10)
municipal, residential, commercial, and
industrial (MRCI) development
activities. These limitations on the take
prohibitions are described in more
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detail in the proposed rule and the
specific criteria and standards that must
be met to qualify for the limitations are
described in detail in the regulations
contained in this final rule. In general,
these take limitations and associated
approval criteria are for future programs
where NMFS will limit the application
of the ESA section 9(a)(1) take
prohibitions rather than for existing
programs. NMFS anticipates that new
take limits for additional activities may
be added to these regulations in the
future.

NMFS emphasizes that these 10
limitations on the section 9 take
prohibitions are not prescriptive
regulations. The fact that an activity is
not conducted within the specified
criteria for one of the 10 take limits does
not necessarily mean that the activity
violates the ESA or this regulation.
Many activities do not affect the
threatened ESUs covered by this final
rule, and, therefore, do not need to be
conducted within any of the 10
categories of take limits to avoid ESA
section 9 take violations. Nevertheless,
an entity can be certain it is not at risk
of violating the section 9 take
prohibitions or at risk of enforcement
actions if it conducts its activities in
accordance with the take limits.
Jurisdictions, entities, and individuals
are encouraged to evaluate their
practices and activities to determine the
likelihood of whether take is occurring.
Entities can comply with the ESA
through this and other 4(d) rules,
section 10 research, enhancement, and
incidental take permits, or through
section 7 consultation with Federal
agencies. If take is likely to occur, then
the jurisdiction, entity or individual
should modify its practices to avoid the
take of these threatened salmonid ESUs
or seek protection from potential ESA
liability through section 7, section 10, or
section 4(d) rule procedures.

This final rule does not require
jurisdictions, entities, and individuals
to seek coverage from NMFS under any
of the 10 take limits. In order to reduce
its liability, a jurisdiction, entity, or
individual may informally comply with
a limit by choosing to modify its
programs to be consistent with the
evaluation considerations described in
the individual limits. Alternatively, a
jurisdiction, entity, or individual may
seek, at its discretion, to qualify its
plans, activities, or ordinances for
inclusion under one of the 10 take limits
by obtaining an authorization from the
NMFS’ Southwest Region Administrator
as detailed in the regulations contained
in this final rule (see ADDRESSES).

NMFS will continue to work
collaboratively with all affected

governmental entities to recognize
existing management programs that
conserve and meet the biological
requirements of these and other
threatened salmonid ESUs, and to
strengthen other programs so that they
contribute to the conservation of listed
salmonids. This final rule may be
amended to add new limits on the take
prohibitions, or to amend or delete
adopted take limits as circumstances
warrant.

The following section entitled “Notice
of Availability” lists four documents
referred to in the proposed rule and this
final regulation. The purpose of making
these documents available to the public
is to inform governmental entities and
other interested parties of the technical
components expected to be addressed in
programs submitted for NMFS’ review.
These technical documents provide
guidance to entities as they consider
whether to submit a program to NMFS
for coverage under one of the take limits
in the final rule. The documents
represent guidance, and are not binding
regulations requiring particular actions
by any entity or interested party.

For example, NMFS’ technical report
entitled: “Viable Salmonid Populations
(VSP) and the Recovery of ESUs”,
which is referenced in the fishery and
hatchery management take limits,
provides a framework for identifying
populations and their status as a
component of developing adequate
harvest or hatchery management plans.
The final rule indicates that Fishery
Management and Evaluation Plans
(FMEPs) and Hatchery and Genetic
Management Plans (HGMPs) should
utilize the concepts of ‘viable’ and
‘critical’ salmonid population
thresholds, consistent with the concepts
contained in NMFS’s VSP report.
Similarly, NMFS'’ fish screening criteria
explicitly recognize that they are general
in nature and that site constraints or
particular circumstances may require
adjustments in design, which must be
developed with a NMFS staff member or
designee, to address site specific
considerations and conditions. Finally,
research involving electrofishing comes
within the scientific research limit if
conducted in accordance with NMFS’
guidelines for electrofishing. The
guidelines recognize that other
techniques may be appropriate in
particular circumstances, and NMFS
can recognize those as appropriate
during the approval process.

The Oregon Department of
Transportation’s (ODOT) road
maintenance program for governing
routine maintenance activities is an
existing program currently being
implemented that NMFS has found

adequate for threatened ESU
conservation and, therefore, has been
established as a take limitation in a
previous ESA 4(d) rule (65 FR 42422).
Other jurisdictions may seek coverage
under the road maintenance limit in this
final rule if they use the ODOT program
or submit a program that utilizes other
practices found by NMFS to meet or
exceed the ODOT standards for the
protection of threatened salmonids.
Where this rule cites a guidance
document, a program’s consistency with
the guidance is sufficient to demonstrate
that the program meets the particular
purpose for which the guidance is cited.
However, the entity or individual
requesting that NMFS concur that a
program meets the criteria of a
particular limit has the latitude to show
that its variant or approach is, in the
circumstances where it will apply and
affect listed fish, equivalent or better.
NMFS will continue to review the
applicability and technical content of its
own documents as they are used in the
future and make revisions, corrections,
or additions as needed. NMFS will use
the mechanisms of this final rule to take
comment on revisions of any of the
referenced state programs. If any of
these documents are revised in the
future and NMFS relies on the revised
version to provide guidance in
continued implementation of the rule,
NMFS will publish in the Federal
Register a notice of its availability
stating that the revised document is now
the one referred to in 50 CFR 223.203(b).

Notice of Availability

The following is a list of documents
cited in the regulatory text of this final
rule. Copies of these documents may be
obtained upon request (see Appendix A
to 50 CFR 223.203).

1. Oregon Department of
Transportation (ODOT) Maintenance
Management System Water Quality and
Habitat Guide (July, 1999).

2. Guidelines for Electrofishing
Waters Containing Salmonids Listed
Under the Endangered Species Act
(NMFS, 2000a).

3. Fish Screening Criteria for
Anadromous Salmonids, National
Marine Fisheries Service, Southwest
Region, 1997.

4. Viable Salmonid Populations and
the Recovery of Evolutionarily
Significant Units. (June 2000).

The limits on the take prohibitions in
this final rule do not relieve Federal
agencies of their duty under section 7 of
the ESA to consult with NMFS if actions
they fund, authorize, or carry out may
affect the ESUs covered by this rule or
any other listed species. To the extent
that actions subject to section 7
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consultation are consistent with a
circumstance for which NMFS has
limited the take prohibitions, a letter of
concurrence from NMFS will greatly
simplify the consultation process,
provided the program is still consistent
with the terms of the limit.

Applicability of Final Rule to Specific
ESUs

In the regulatory language in this final
rule, the limits on the applicability of
the take prohibitions to specific ESUs
are accomplished through citation to the
Code of Federal Regulations’ (CFRs’)
enumeration of threatened marine and
anadromous species in 50 CFR 223.102.
For the convenience of readers of this
document, 50 CFR 223.102 refers to the
threatened salmonid ESUs covered in
this final rule through the following
designations:

(a)(3) Central California Coast coho
salmon

(a)(20) Central Valley spring-run
chinook salmon

(a)(21) California Coastal chinook
salmon

(a)(22) Northern California steelhead

Summary of Comments in Response to
the Proposed Rule

The public comment period for the
proposed rule was open from August 17,
2001, through October 1, 2001. During
the comment period, NMFS held three
public hearings (Chico, CA on 9/13/01;
Eureka, CA on 9/18/01; and Ukiah, CA
on 9/19/01) to solicit public comments.
A limited number of individuals
provided oral testimony at the three
public hearings. During the comment
period, NMFS received 8 written
comments on the proposed rule from
various agencies, non-governmental
organizations, and individuals. A
summary of the comments and NMFS’
responses to those comments are
presented here by specific issue.

Comments and Responses
Tribal Coordination

Comment 1: The Bureau of Indian
Affairs (BIA) reminded NMFS of its
obligation to consult with potentially
affected Indian tribes that might be
affected by this ESA 4(d) rule pursuant
to Executive Order 13175 (Consultation
and coordination with Indian tribal
governments). In addition, BIA provided
NMFS with a list of recognized Indian
tribes that occur within the range of the
threatened ESUs covered by this final
rule.

Response: In response to the BIA’s
guidance, NMFS notified all of the
potentially affected Indian tribes of the
proposed ESA 4(d) rule and the U.S.

District Court Order to finalize the rule
by December 31, 2001. NMFS offered to
meet with any tribe to explain the rule,
discuss its potential impact on the tribe,
and to explain its relationship to the
Tribal ESA 4(d) rule which NMFS
published on July 10, 2000 (65 FR
42481). NMFS has consulted in the past
with many of these tribes on previous
ESA 4(d) rules, as well as the Tribal
ESA 4(d) rule, and will consult with any
and all tribes as they request us to do
s0.
Comment 2: BIA requested
clarification as to whether or not the
Tribal ESA 4(d) rule (65 FR 42481, July
10, 2000) applied to the four ESUs
covered in this ESA 4(d) rule.

Response: The Tribal ESA 4(d) rule
(65 FR 42481) NMFS published on July
10, 2000, is actually a broadly defined
limitation on the ESA section 9(a)(1)
take prohibitions for recognized Indian
tribes that applies to all threatened
salmon and steelhead ESUs including
the four covered by this final ESA 4(d)
rule and any threatened salmonid ESUs
that may be listed in the future. Under
this Tribal ESA 4(d) rule, a section
9(a)(1) take limitation was created for
resource management plans (e.g.,
harvest, habitat restoration, research and
monitoring, etc.) developed by Tribes
where NMFS has determined that
implementation of the plan will not
appreciably reduce the likelihood of
survival and recovery for the listed
ESU(s) that are affected by the plan.
This Tribal ESA 4(d) rule was intended
to harmonize NMFS’ statutory
conservation efforts under the ESA with
tribal rights and the Federal Trust
responsibility to tribes.

Comment 3: BIA advised NMFS that
Tribal governments may incur direct
compliance costs if they choose to
pursue coverage under the Tribal ESA
4(d) rule or this final rule.

Response: NMFS does not anticipate
that Indian Tribes will pursue coverage
under the take limits in this final ESA
4(d) rule. Although Tribes are certainly
eligible to pursue coverage under the
limitations in this final rule, the
purpose of the Tribal ESA 4(d) rule was
to provide recognized tribes with a
broad take limitation that could cover
any type of resource management plan
including those that might be developed
pursuant to this final ESA 4(d) rule (e.g.,
routine road maintenance, fish harvest,
habitat restoration, etc.). For this reason,
NMFS would strongly recommend to
Tribes that they utilize the Tribal ESA
4(d) rule instead of this final rule to
obtain coverage for their activities if
they choose to do so. Not only is the
Tribal ESA 4(d) rule sufficiently flexible
that it can accommodate the full range

of tribal resource management plans,
but it provides for a broad and open
government-to-government consultation
process in developing and evaluating
such plans. NMFS recognizes that
Tribes may incur direct compliance
costs in the development of tribal
resource management plans. NMFS is
prepared to work closely with interested
tribes to develop resource management
plans for consideration under the Tribal
ESA 4(d) rule that will minimize costs
and will also provide technical
expertise and other support wherever it
can pursuant to the 1997 Secretarial
Order (June 5, 1997).

Take Guidance

Comment 4: One commenter stated
the proposed ESA 4(d) rule does not
adequately state why a take prohibition
is necessary for these threatened ESUs,
nor does it establish a basis for the
conclusion that specified activities are
likely to result in a take.

Response: NMFS believes that the
listing determinations for each of the
ESUs covered by this final rule, as well
as all other west coast salmonid listing
determinations, have documented the
historic and current factors responsible
for their decline to the point where ESA
protection was necessary. Factors
responsible for the decline of these
ESUs include loss and degradation of
freshwater habitat from a wide range of
habitat modifying activities, harvest of
fish in recreational and in some cases
commercial fisheries, predation, and
natural fluctuations in the environment
(e.g., ocean conditions, rainfall, drought,
etc.). NMFS believes that historic and
ongoing take of fish in these ESUs as a
result of these factors has contributed
significantly to their decline. For this
reason, NMFS has concluded that it is
necessary and advisable to prohibit and
closely regulate the allowable take of
these species. Failure to prohibit and
regulate take by this final rule would
result in continued decline of listed
salmonids.

It is NMFS’ policy to increase public
awareness of, and to identify which
activities we believe are likely or not
likely to, injure or kill a listed species.
The take guidance in the proposed rule
and in this final rule are intended to do
that. It is only possible based on direct
experience with managing populations
in their natural environment and from
scientific literature to describe the types
of activities that may have adverse
impacts (i.e., result in take) on fish and
their habitat and describe their
consequences (e.g., blocking fish from
reaching spawning grounds, dewatering
incubating redds, etc.). NMFS
understands that there is considerable
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interest by many entities in knowing as
much as possible about what constitutes
take of a listed species and the take
guidance in this final rule attempts to
provide that information. However,
determining whether an individual local
program or activity will or is likely to
injure or kill a listed fish requires an
accurate and credible assessment that
takes into account local factors and
conditions.

Comment 5: One commenter stated
that NMFS’ take guidance in the
proposed rule identifies activities that
“are very likely” or “may” injure or kill
listed species, instead of stating only
activities resulting in “actual death or
injury.”

Response: NMFS provided broad take
“guidance” for the purpose of helping
individuals understand what actions
could possibly lead to take. By offering
guidance on what type of activities may
cause take, individuals can better avoid
any illegal behavior that could result in
an actual death or injury.

Comment 6: One commenter stated
that the proposed ESA 4(d) rule is more
restrictive than the ESA section 9 take
prohibitions.

Response: NMFS disagrees. The
proposed and final ESA 4(d) rule do
impose the section 9(a)(1) take
prohibitions in the ESA, but
simultaneously it puts into place
limitations on those take prohibitions
for certain categories of activities under
specified conditions. In effect, whenever
NMFS finds that an activity falls within
a take limit in the final rule, the section
9 take prohibitions do not apply to that
activity. In this way, this rule is more
flexible and potentially less restrictive
than an alternative ESA 4(d) rule that
would simply put into place the section
9 take prohibitions without limitation.
In this latter case where only the take
prohibitions are in effect, the only way
to comply with the ESA is to either
avoid taking entirely or to have take
authorized through ESA sections 7 or
10.

Comment 7: One commenter
requested clarification that the rule does
not prohibit take associated with an
activity when it is conducted pursuant
to an approved Federal permit.

Response: If a Federal permit was
subject to a previous section 7
consultation for which an incidental
take permit was issued, then take
associated with the project will have
been previously authorized. However, if
a Federal permit was issued without
section 7 consultation or without an
incidental take statement for the ESUs
in this final rule, then the permitted
activity would not have take
authorization for these ESUs and might

violate the ESA section 9 take
prohibitions. Under this circumstance,
ESA section 7 consultation should be
initiated or reinitiated with NMFS so
that incidental take can be properly
authorized.

Comment 8: Several commenters
suggested or requested that NMFS create
take limitations for other programs such
as the Natural Resources Conservation
Service’s Field Office Technical
Guidance and some or all elements of
the CALFED program in California’s
Central Valley.

Response: NMFS believes that the
ESA 4(d) rule process provides another
opportunity in addition to ESA sections
7 and 10, for state and other
jurisdictions to assume leadership for
threatened salmonid conservation at the
state and local level in addition to the
conventional tools that are available
through sections 7 and 10 of the ESA.
NMEFS is prepared to collaborate with
Federal, state, tribal, and local entities
to develop and evaluate programs that
will take advantage of the ESA 4(d)
option for achieving salmonid
conservation and compliance with
section 9 take prohibitions of the ESA.
NMFS is especially interested in state-
level conservation programs because
such programs can more efficiently and
comprehensively provide for
conservation of threatened salmonids.
However, incorporation of any
additional take limitations into this or
future ESA 4(d) rules will need to go
through the rulemaking process.

Federal programs, including many
programs and activities being carried
out as part of the CALFED
implementation program, are subject to
ESA section 7 consultation if they may
affect listed species. This ESA 4(d) rule
does not and cannot relieve Federal
agencies of their ESA section 7
consultation obligations under the ESA
and, therefore, authorization of
incidental take for Federally permitted,
conducted, or funded programs must
occur through the section 7 process.

Legal Issues/Section 7/National
Environmental Policy Act (NEPA)/
Regulatory Flexibility Analysis/
Regulatory Impact Review

Comment 9: The Department of the
Interior commented that the ESA 4(d)
rule may affect terrestrial and other
species under the jurisdiction of the
U.S. Fish and Wildlife Service (FWS)
and that NMFS should, therefore,
consult with FWS pursuant to section 7
of the ESA.

Response: NMFS recognizes that
promulgation of this ESA 4(d) rule is a
Federal action requiring consultation
under section 7 of the ESA. NMFS must

ensure through the ESA section 7
process that the 4(d) rule does not
jeopardize the continued existence of
listed species or result in the
destruction or adverse modification of
their critical habitat. NMFS has
completed the required ESA section 7
consultation with itself concerning the
effects of this 4(d) rule on listed species
under NMFS’ jurisdiction and
concluded that the rule is not likely to
adversely affect these listed species or
adversely modify their critical habitat.

NMFS also consulted with FWS
concerning the effects of promulgating
this ESA 4(d) rule on listed species
under FWS’ jurisdiction (FWS’ listed
species) and their critical habitat. FWS
concurred with NMFS that the
imposition of ESA section 9(a)(1) take
prohibitions for the ESUs addressed by
this rule was not likely to adversely
affect FWS’ listed species or their
critical habitat. However, both agencies
recognized that plans, programs, or
activities developed for future approval
by NMFS pursuant to the take limits in
this final rule have the potential to
affect FWS’ listed species or their
critical habitat depending on their
geographic location and the details of
the plan, program or activity. Through
the consultation process NMFS has
committed to work closely with FWS
during development of such plans,
programs or activities to determine if
and how they may affect FWS’ listed
species or their critical habitat. As part
of this early coordination process,
NMFS has committed to work with FWS
and any applicant seeking a take limit
approval under this final rule to ensure
that any plan, program, or activity that
is developed either avoids impacts to, or
does not adversely affect any of FWS’
listed species or their critical habitat.
Finally, if a plan, program or activity
cannot be developed that will not
adversely affect or not avoid impacts to
FWS'’ listed species or their critical
habitat NMFS will continue to work
with FWS to ensure appropriate
compliance with the ESA for FWS’
listed species or critical habitat. On the
basis of these determinations and
commitments, FWS concluded that
promulgation of this rule is not likely to
adversely affect species under FWS’
jurisdiction.

Comment 10: Some commenters
asked NMFS to clarify the extent which
NEPA applies to the ESA 4(d) rule.

Response: NEPA applies to this and
other ESA 4(d) rules, and as this final
rule states, NMFS completed
Environmental Assessments (EAs) for
this regulatory action. Those documents
were made available during the
comment period and continue to be
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available via NMFS’ Southwest Region
website (http://swr.nmfs.noaa.gov).

Comment 11: One commenter
suggested that the EAs prepared by
NMFS were inadequate and failed to
examine a full range of alternatives,
particularly with regard to some of the
take limitations contained in the
proposed rule.

Response: NMFS believes that the
range of alternatives examined in the
EAs is appropriate and that no
additional alternatives need to be
considered.

NMFS believes that the EAs that were
prepared for this final rule are adequate
to support the regulatory action of
imposing the section 9(a)(1) take
prohibitions on the CCV spring-run
chinook, CCC chinook, and NC
steelhead ESUs. However, NMFS has
determined that additional NEPA
analysis is necessary to support any
future agency approvals under the 10
take limitations contained in the rule.
NMFS intends to conduct additional,
programmatic NEPA analysis that
specifically addresses the
environmental impacts of approving
activities under each of the take
limitations (e.g., water diversion
screening, etc.) contained in this final
rule. This is consistent with the
approach NMFS is now taking for the
ESA 4(d) rule it published in July 2000
which covered 14 threatened salmon
and steelhead ESUs. Until programmatic
NEPA analyses are completed for each
of the take limitations in this final rule
as described above, NMFS will prepare
separate NEPA analysis for any plan or
activity for which the agency is
requested to make an approval under
any of the rule’s take limitations. For
example, until a programmatic NEPA
document is completed which
specifically addresses recreational
angling under the Fishery Management
and Evaluation Plan (FMEP) take
limitation in this final rule, NMFS will
not approve any FMEPs until approval
of that plan has been addressed in a
plan specific NEPA document.

Comment 12: Two commenters
argued that according to the holding in
Alsea Valley Alliance v. Evans, 99-6265-
HO (D. Oreg., September 12, 2001), the
four threatened salmonid ESUs covered
by this ESA 4(d) rule have been
improperly listed under the ESA, and
hence, NMFS has no statutory authority
to issue an ESA 4(d) rule pertaining to
them.

Response: NMFS disagrees. Unless a
listing decision is invalidated by a
court, or superceded by another formal
rule making, an ESU remains listed and,
thus, properly subject to ESA 4(d) rule
protection. None of the four ESUs

covered by this final rule were de-listed
as a result of the Alsea case and, thus,
NMEFS has an obligation to promulgate
ESA 4(d) rules that it believes are
necessary and advisable for their
conservation.

Comment 13: The National
Association of Home Builders (NAHB)
commented that it opposes the proposed
ESA 4(d) rule on many of the same
grounds that are currently being
litigated by NAHB against NMFS in
Kittitas County v. Evans with regard to
the July 10, 2000 ESA 4(d) rule,
particularly the MRCI limit.

Response: NMFS will not address
arguments and objections that are raised
generally by reference to a pending case,
such as Kittitas County. Rather, NMFS
will respond to specific comments made
in this rulemaking.

Comment 14: NAHB commented that
with this ESA 4(d) rule NMFS is
interpreting the ESA in a way that alters
the federal-state framework by
permitting Federal encroachment upon
a traditional state power such as the
states’ traditional and primary power
over land and water use. NAHB also
asserted that NMFS had failed to
demonstrate what it is necessary and
advisable to place the additional burden
on local governments of creating and
submitting to NMFS for approval,
ordinances that actively conserve these
threatened salmonid ESUs

Response: NMFS disagrees that the
ESA 4(d) rule alters the federal-state
framework by encroaching on land and
water use regulation by state/local
governments. NMFS also disagrees that
the rule places any additional burdens
on state and local governments. To the
extent that state or local regulation or
permitting of land use or water use may
result in the take of these threatened
salmonids, the Municipal Residential
Commercial and Industrial (MRCI) and
other take limitations contained in this
rule provide a mechanism for the state/
local entity to relieve itself of the take
prohibitions. Also, development and
submittal of a plan to NMFS for
consideration under any of the take
limitations in the ESA 4(d) rule is
completely voluntary. Should
individuals, local governments or the
state instead wish to obtain a take
exception for threatened species subject
to the section 9 prohibitions, they may
submit a Habitat Conservation Plan to
NMFS under section 10 of the ESA.

Comment 15: NAHB commented that
NMEFS did not demonstrate why it is
necessary and advisable to require that
each ordinance be approved by NMFS
and placed in the Federal Register and
be subjected to 30 days of public notice

and comment in order to obtain
coverage for the MRCI take limitation.

Response: In order for NMFS to
determine whether a particular
ordinance or plan may be sufficiently
protective of threatened species, it must
be submitted to NMFS for review and
consideration. Prior to making any such
determination, NMFS believes that it is
important to obtain public and/or
agency comments on both the ordinance
or plan and our pending determination.
For this reason, this final rule calls for
publishing a notification in the Federal
Register announcing the availability of
the ordinance or plan for review and
comment.

Comment 16: NAHB commented that
NMEFS cannot hold local governments
liable for take under the ESA.

Response: The take limitations in the
rule are permissive and not mandatory.
Any vicarious liability determination
would arise from application of the take
prohibitions to the local government,
depend upon the specifics of the
regulations and the regulated activity,
and so would depend upon the
circumstances of each case.

Comment 17: NAHB asserted that the
proposed ESA 4(d) rule raises 10th
Amendment concerns by creating a state
duty to administer the Federal law of
“take” against third parties.

Response: The take limitations in this
final rule are permissive, not mandatory
(i.e., they impose no requirements on
state and local governments). The only
prohibition in this final rule is against
take of the threatened species covered
by this final rule. This final rule does
not impose any affirmative duty upon
the state to administer the ESA.

Viable Salmon Population (VSP)
Framework

Comment 18: One commenter said
that references to “historic abundance
levels” and “habitat capacity of the
population” in the discussion in the
proposed rule about how NMFS would
assess population status as part of its
VSP framework are ambiguous and
unclear.

Response: Historic conditions are
meant to serve as one possible reference
point in evaluating population status
because under historic conditions
populations were assumed to have been
viable. The time frame, therefore, refers
to a period in time where the population
or ESU was considered self sustaining
and may represent different time frames
for different species or populations.
Although historical data, if it is
available, may be a useful tool in this
assessment, it does not mean that NMFS
will require or assume that every
population must be at a historic



1122

Federal Register/Vol. 67, No. 6/ Wednesday, January 9, 2002/Rules and Regulations

abundance level in order to be viable.
Where historic data are not available or
are of uncertain accuracy, the
assessment of viable population levels
could be based upon an evaluation of
the habitat capacity or carrying capacity
of the habitat available to a population.

Take Limitations - General Comments

Comment 19: Several commenters
stated that each of the take limitations
should have provisions for monitoring
and oversight where NMFS is approving
plans or ordinances (e.g., FMEPs,
routine road maintenance, water
diversion screening, etc.).

Response: NMFS agrees that programs
that are approved under the take limits
in this rule are incomplete if there is no
mechanism to track their effectiveness
and implementation. NMFS believes
that this final rule provides for a
sufficient level of monitoring and
oversight of activities that may qualify
for coverage under the 10 take
limitations. Several of the take limits
(e.g., recreational fishing, hatchery and
genetic management, routine road
maintenance, MRCI) in this final rule
specifically require that monitoring be
incorporated into programs or plans in
order to qualify for coverage under the
limitation. In addition, the final rule
indicates that NMFS will evaluate on a
regular basis the effectiveness of all
programs that are approved under the
take limits to insure that they are
achieving the level of protection that is
consistent with the conservation of the
threatened ESUs covered in the rule. If
a program or plan does not meet the
required objectives, NMFS will work
with the relevant entity to make
adjustments to the program accordingly.
If the relevant entity chooses not to
adjust the program to meet the
necessary objectives for coverage under
the take limit, then NMFS will publish
notification in the Federal Register that
the program is no longer exempt from
the ESA section 9(a)(1) take prohibitions
because it does not sufficiently conserve
the threatened ESUs.

Comment 20: One commenter was
concerned that activities falling under
any one of the 10 take limitation
categories in the proposed rule were
automatically exempt from the take
prohibitions and would not be
monitored by NMFS.

Response: Virtually all of the take
limitations in this final rule require that
entities seeking a limitation submit a
plan to NMFS which addresses a wide
range of detailed criteria specified in the
rule. These include habitat modifying
activities such as routine road
maintenance, MRCI development, and
water diversion screening. Only after

NMEF'S has reviewed these plans against
the specified criteria in the rule and
responded to public comments on the
plans, will NMFS make a determination
as to whether or not the plan qualifies
for coverage under a limit. As discussed
in the preceding response to comment,
NMFS believes this final rule requires
sufficient monitoring of activities
covered under the take limits, and
ample opportunity for NMFS to provide
oversight of activities covered under the
take limits.

MRCI Take Limitation

Comment 21: One commenter
expressed concerns that the MRCI take
limitation does not explicitly require
entities seeking coverage to address
cumulative impacts or mitigation and
recommended the final rule include
such a requirement.

Response: NMFS recognizes the
importance of assessing cumulative
impacts for MRCI development and
other types of activities covered by the
take limitations in this final rule. For
some take limitations such as
recreational angling (i.e. the FMEP take
limit), NMFS has explicitly
incorporated consideration of
cumulative impacts into the rule where
it is feasible. For habitat modifying
activities, however, this is difficult.
NMEF'S believes, however, that
cumulative impacts are addressed at
least in part for habitat modifying
activities, such as MRCI development
and routine road maintenance, since
coverage of such an activity under the
rule requires NMFS to find that it is
contributing to the attainment of, or is
contributing to the maintenance of,
properly functioning habitat conditions
for the threatened ESUs covered in the
rule.

Comment 22: One commenter stated
that the description of the evaluation
criteria relating to riparian management
areas in MRCI plans should indicate
that such areas are often larger than one
site-potential tree height and that it
should also specify the types of riparian
functions that should be protected in
such plans.

Response: NMFS recognizes that
riparian areas are important to
threatened salmonids and, therefore,
provided guidance in this final rule that
MRCI plans should provide sufficient
riparian management requirements or
measures within a distance of one site-
potential tree height from the stream
channel. This general guidance was
based on the best available scientific
information which indicates that this
stream